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The Petition and Complaint of Daniel Campbell 
of Shauſeld, Eſq; Ii illiag Grahame. younger 
of Gartmore, Elq;. Advoc te; ; and Alexander 

Cunnyngbame, one of the C cks to the Signet. 


\ HE. petition and complatht, which, in obedience 
to your Lordſhips order, is now to be anſwered, re- 
lates to the merits of the q aalifications of the com- 

plainers, Daniel Camphbell»ef Shawfield, William 
Grahame younger of Toning and Alexander Cunnyng- 
hame writer to the ſignet, claiming to ſtand upon the roll 
of ſreeholders for the ſhire of Renfrew ; theſe gentlemens 
claims having been rejected at the Michaelmas meeting for 
that county aſſembled. in terms of the act of ;parhament in 
the month of October laſt. 

The claims of the two complainers firſt named, depend 
entirely upon the ſame | ſpecies ſacti, their titles with the al- 
teration of names being, entirely the ſame, ſo that a judg- 
ment prononnced for one, will apply to the other; and there- 
fore the reſpondent ſhall conſider the vote of Mr Campbell 
of Shawfield, SANS: that the: Agent therein given, 
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equally applies to that of Mr Grahame younger of C gore, 
as both fall to be determined upon the fame principles. 

With regard then to Mr Campbells vote, the fact ſtands 
thus. The reſpondent has, ſince the year 1743, had the ho- 
nour of being choſen, at the different general elections, repre- 
ſentative in parliament for the county of Renfrew; and will 
be allowed to fay, that he endeavoured to diſcharge this 
important truſt in the way moſt agreeable to his conſtitu- 
ents, the freeholders of that county; and further has the fa- 
tisfaction of thinking, that his behaviour has not proved diſ- 
agreeable to the legal electors, who, he has ſome reaſon to 
5h may again incline to confer the fame honour upon 

im. 5 | 1 

But he does admit, that views have been formed by other 
people to deprive him of this honour, and to obtain ano- 
ther, againſt the next enfuing election, to be choſen. in. his. 
place; but he does not thereby intend to ſay, that ſuch 
views were concerted by perſons, who, by the laws and con- 
ſtitution of this country, are debarred' from any way inter- 
fering in the elections of the repreſentatives of the Com- 
mons of Great Britain. .. 

But in confiſtency with truth, and the- facts now to be {et 
forth, he-muft beg leave to ſay to your Lordſhips, that the 
eſtate of a Noble Lord in this county has been made the ſub- 
ject for creating of votes, nominal and fictitious; which, if ſuſtain- 
ed, would, in the reſpondent's humble apprehenſion, be an 
incroachment upon the rights of the legal, independent, and 
conſtitutional electors. 15 993 be 
' $9 far as the refpondent has been able to learn, every per- 
{on in the county of Renfrew intitled to a vote, or to be in- 
rolled as a freeholder, was intitled*to that privilege, by former 
inrolments, in terms of law. But a project appears alſo to have 
been formed of creating-votes upon thoſe-eftates belonging to 
the Earl of Glencaitn, who poſſeſſes his eſtate in this county 
under an. entail, with ſtrict prohibitory and irritant r 
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& non alienando ſeu contrahendo debitum, G. However, to für- 
mount all theſe difficulties, the following ingenious device is 
fallen upon. | 

By the act of parliament of the 2oth of his Majeſty, intitled, 
An act for taking away the tenure of ward holding in Scot- 
land, Sc. Oc. it is, inter alia, ſtatuted, Whereas. the 
« enfranchiſing of vaſſals of ſubject ſuperios, by cauſing them 
« to become immediate vaſſals of the crown, is a matter of 
« public benefit, which ought to be enceuraged ; be it there- 
« fore enacted, by the authority aforeſaid, That it ſhall, and: 
may be lawful for any perſon ſeiſed in or poſſeſſed of a tail 
*« zied eſtate in Scotland, comprehending lands or ſuperiori- 
ties of vaſſals under or holding of him, to fell to ſuch vaſ- 
*« ſals, or any of them, the ſuperiorities over their reſpective. 
lands, at fuclr prices as the parties ſhall agree for, and there- 
upon to reſign ſuch lands for new. infeftment to be granted” 
« to ſuch buyer of his own. fuperiorities, which ſhall be good 
« and valid, any law, charter, or tailzje, or other act or 
« deed: to the contrary. notwithſtanding.” And the act aſ- 
certains the manner of laying out the price of the ſuperiorities, 
by truſtees for the behoof of the heirs of entail. | 

Mr. Boyd Porterfield was vaſſal to the Earl of Glencairn 
in certain lands which ed of the Earl, an heir of entail, as 
ſuperior ; or, in other words, the ſuperiority thereof: was 
ſtrictly entailed. ; E | 

Upon the 2oth of December 1757, the Earl of Glencairn, 
upon a narrative of the-entai], and of the act of parliament; 
above mentioned, and in conſequence. of the powers thereby 
given; and allo upon the narrative of Boyd Porterſield the 
vaſſal having paid to William Cunninghame of Craigends, 
and Alexander Cunnynghame writer to the fignet, as truſtees 
nominated and appointed by the Earl of Glencairn and Mr 
Porterfield in terms of the act, the ſum of L. 420, 17's. Sterl. 
the Earl conveys to his vaſſal Boyd Porterfield, his-heirs or 
aſlignees- whatſoever, the ſaid lands, or, more properly ſpeak- 
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LS | 
ing, the /#periority thereof, with procuratory of reſignation, 
and other common clauſes. _ | 

Upon the 23d February 1758, Mr Porterfield expede a 
charter of reſignation under the great ſeal; but as it was 
never really intended that he was to have any ſubſtantial 
right in his perſon by this deed, or that it was to be available 
to him in the ſmalleſt degree, Mr Porterfield would not be 
at the expence of expeding an infeftment upon this charter: 
neither will it be alledged, that he paid the expence of the 
charter which was expeded in his name. 

But to carry the plan into execution, upon the 2 iſt of Sep- 
tember 1758, he, upon a narrative of a certain ſum of mo- 
ney paid to him by the Earl of Glencairn, diſponed the ſu- 
periority of part of the lands thus conveyed to him by the 
Earl of Glencairn's diſpoſition of the 20th of December 
1757, to Mr Campbell of Shawfield, and the remainder 
to Mr Graham of Gartmore, both nephews to the Earl of 
_ Glencairn. | 180 5 | 

Here it is to be obſerved, that, as the narrative of the dif- 
poſition by the Earl of Glencairn to Mr Porterfield his vaſſal, 
bears a price to be paid by Mr Porterſield to the Earl, for the 
ſuperiority, and the narrative of the conveyances of the ſamc 
ſuperiority, or rather the Earls diſpoſition of it, by Mr Porter- 
field to Mr Graham and Mr Campbell, bears a price paid by the 
Earl to Mr Porterſield ; it is apparent, the whole tranſaction was 
merely fictitious, and a device to clude the law, by creating gra- 
tuitous rights by the Earl of Glencairn to his two nephe\ys, by 
dividing the entailed ſuperiority of Mr Porterfield's eſtate. 

And as it was not even intended, that any, ſolid or ſubſtan- 
tial right ſhould be veſted in them, the diſpoſition. by Mr 
Porterſield to Mr Campbell is granted to Mr Campbell of 
Shawfield in liferent, and to the Earl of Glencairn, and his 
heirs ſucceeding to his entailed eſtate, in fee. Mr Graham of 
Gartmore's right is in the ſame terms. 
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And, upon this diſpoſition, and aſſignation to the precept 
of ſeiſin in the charter unexecuted, Mr Campbell was infett, 
and claimed to be inrolled, upon theſe titles, with a cer- 
tificate under the hands of two of the commiſſioners and 
clerks of ſupply, certifying, that upon a diviſion of the com- 
miſſioners of ſupply, of the lands in his infeftment, from the 
lands valued in cumulo in the cels-books, the lands in his in- 
feftment were rated at L. 465: 14 : I Scots. 

The reſpondent humbly apprehends, the objections upon 

which the meeting of free holders refuſed to inrol Mr Camp- 
bell, are extremely apparent and well founded. In the firit 
lace, he is adviſed, that, by the conſtitution of parliament, 
he had almoſt ſaid, by the great and original principles of li- 
berty, enforced by particular ſtatutes, the election of a mem- 
ber of parliament, or reprefentative of the Commons of Gre. 
Britain, can only be made by ſuch as are really and truly 
freeholders, veſted with the legal qualifications required by law; 
and that every nominal or fiditions qualification is contrary to 
law, and an infringement of the conſtitution, which like eve- 
ry other fraud or undue practice muſt be ſet abide and can- 
not entitle to a vote. 

The reſpondent will not trouble your Lordihips with an ar- 
gument to prove the general principle of law, That the ac 
1681, and every other {tatute, ſuppoſes a true, real, and ſub- 
ſtantial eſtate in the perſon claiming a freefold ; becauſe he 
flatters himſelf, ſo conſtitutional a principle will not be diſputed, 
eſpecially when this principle is ſo ſtrongly inforced by the 
ſtatute of the 7th of his Majeſty, intitled. An act for the 
better regulating the election of members to ſerve in the 
** houſe of Commons for that part of Great Britain called 
* Scotland,” &c. &c. which requires an oath to be taken in 
the following words, That the claimant's title ro the ſaid 
lands and eſtate is not nominal or fictitious, created or refe ved 111 
me, in order to enable me 10 vote for a member to ſerve in parlia- 


ment ; but that the ſame is a true and real eſtate in me, for my 
B ou¹n 
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oWwn uſe and benefit, &c. From which the concluſion is ob- 
vious, that an eſtate nominal or ſictitious, and not true or real, 
but merely created to enable to vote as a freeholder, is not 
a legal qualification, and cannot therefore be ſuſtained in any 
court of juſtice. 

And, in application of this rule, the reſpondent will be 
forgiven to ſay, that he never heard of a pretended qualiſica- 
tion which fell more directly under this deſcription. 

The very firſt foundation of this extraordinary vote, is a 
ſuperiority belonging to a noble lord, a peer of the realm; 
who, by his dignity, is, or may be a member of the upper 
houte of parliament ; and whoſe lands therefore can never 
cntitle to a vote for a member of the houſe of Com- 
mons. 


Even this ſuperiority he poſſeſſes under a ſtrict entail, by 


which means he is debarred from alienating or conveying it 
% Mr Campbell, who now claims. 

An attempt is therefore made to pervert the act of the 
20th of his Majeſty, enabling ſuperiors, even in tailzied e- 
{tates, to ſell their ſuperiorities to their vaſſals. This is ac- 
cordingly done; but then the conveyance is ſo nominal, fo 
lictitious and imaginary, that the vaſſal, acting as an inter- 


poſed perſon, will not ſo much as paſs an infeftment upon a 


3 which, to make the link in the chain, it was neceſ- 
{ary to paſs upon the procuratory of reſignation; but he im- 
mediately aſſigns the charter and unexecuted precept of 
ſeiſin to Mr. Campbell, the nephew of the Noble Lord. 
But even this ſuperiority is not given as a rue or real eſtate 
to Mr Campbell; it is only nominally conveyed to him, for 
no more is given him than a right of liferent; the fee, by the 
vaſſal's diſpoſition and aſſignation, returns back to the Earl of 
Glencairn and his heirs, the poſſeſſors of the tailzied eſtate, 
from whom the right originally flowed. And how then does 
the whole matter ſtand in the end? Why, truly, after all the devi- 
ces and various ingenious contrivances have been followed out, 
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a ſuperiority, which could not have been diſponed by the 
Earl of Glencairn to his nephew Mr Campbell, appears veſted 
in liferent in Mr Campbell, and the fee remains as it did 
with my Lord Glencairn and his heirs. A vote is created, 
but nothing elſe ſubſlantial. 

The point thus reſolves into a queſtion of fa, If a right 
of this nature is not created purely to enable to vote, if it 
is not an eſtate nominal and fiftitious? Which the reſpon- 
dent chearfully ſubmits to your Lordſhips, as a jury, to de- 
termine. | 

Neither will the reſpondent, after what he has already ſaid, 
lengthen out his argument upon the relevancy of this ob- 
jection ; becauſe he cannot, with ſubmiſſion, conceive, if your 
Lordſhips are convinced of its being a ſictitious right, created 
to enable to vote, you will ever give countenance to the peti- 
tioner's argument, That this is all the qualifications required 
by law. For every nominal vote has, ex facte, theſe quali- 
ications 3 only it wants that eſſential requiſite of being a 
true and real eſtate, fairly and honeſtly created. Nor does 
the reſpendent ſay that a fair and true purchaſe of au eſtate, 
eren where the purchaſer has in view to become a frechold- 
er, is any way illegal. He only maintains in this argument, 
That it is not a fair and true purchaſe ; but, from the circum- 
ſtances of the caſe, appears to conviction to be a nominal 
eltate, created purely to enable to vote, and nowiſe to give 
do the poſſeſſor a ſubſtantial or pa!rimonial right. Such qua- 
| lification is nowiſe legal; it is an evaſion of the law, an in- 
| fringement of the conſtitution, particularly contrary to the 
| ſanction of the ſtatute above mentioned.. And ſo your Lord- 
| /hips, with great juſtice, decided, 19th June 1746, Free- 
| holders of Kincardineſhire contra Burnet ; where Burnet 
having diſponed part of his eſtate to his eldeſt ſon, who re- 
diſponed the fame to his father, to be held of him, the ſon, 
which was, in other words, creating a ſuperiority in the ſon ; 
the objection was made of this title being fictitious and no- 

minal, 
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minal, and created on purpole to make a vote. To which 
it was anſwered, That it was ex facie a good title; which is 
precifely the caſe here. But your Lordſhips, with great ju. 
(tice, ſuſtained the objection. 

In the reſpondent's apprehenſion, a ſecond objection, no lek 


ſtrong, occurs againſt Mr Campbell of Shawfield's claim, viz, 


It appeared from evidence produced in the meeting, that the 
diſpoſition from my Lord Glencairn, which was the founda- 
tion of Mr Campbell's right from Boyd Porterfield, was di- 
rectly contrary to the entail, upon which Lord Glencairn him- 
{elf poſſeſſed that eſtate. It was therefore, in truth, a deed 
of no force nor effect in law, but was to be conſidered as a 
ſheet of blank paper, or void deed, in every reſpect. 

For the reſpondent cannot admit the petitioners argument, 
Of its being us 7erti; to the freeholders to make ſuch an 
« objection.” They are humbly adviſed, that one of the 
chief and great privileges of any meeting of freeholders, ei- 
ther at their head court, or at the day of the meeting for the 
election, is to reviſe the rolls, and to confider the titles of thoſe 
claiming to be inrolled, whether they are juſt titles or liable 
to any objection; and if it appears to them that thele titles arc 
ill-founded, flowing a non Þabente, and created only to give 
a right to a vote, which is the caſe of a diſpoſition from an 
heir under a ſtrict entail, they may and ought to refuſe to al- 
low ſuch perſons to intrude upon the roll of freeholders. The 
reſpondent does contend, That it is not enough for a perſon 
to appear with two pieces of parchment, which he may call 
a charter and infeftment, in his hand, if evidence is produced 


to ſhow that ſuch deeds are merely a colour, not a real 


title. * | 
At the ſame time, the reſpondent may be leſs folicitous 


upon the general point, becauſe, in this particular caſe, the 
diſpoſition by Lord Glencairn to Mr Porterfield, his vaſlal, 
roceeds entirely upon the narrative of the above-recited a& 


of the 20th of his Majeſty ; and therefore, if it appears that 
| the 
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the whole tranſaction is contrary to that act of parliament, 
and inconſiſtent with the regulations therein laid down, then 


it was ſurely competent to the freeholders to reject titles ma- 


nifeſtly 27 and contrary to the very ſtatute upon which 
they were founded. | | 

To illuſtrate this, the reſpondent intreats your Lordſhips to 
recall to your mind the words of the ſtatute itfelf, which in- 
troduces a benefit in favour ſingly of vaſfals, by allowing 
their ſuperiors, though poſſeſſing theſe ſuperiorities under 
{tri entails, to alienate ſuch ſuperiorities to their vaſſals. The 
hole ſcope and intention of the legiſlature, and the words of 
the act, declare, That ſuch ſale only is to be made, in order 
to infranchiſe the vaſſals of ſubjef-ſuperiors, that they may be- 
come immediate vaſſals of the crown, which is declared to be 
a matter of public benefit: and as this is the purpoſe of the 
act, ſuch ſales only are authoriſed as are made to the vaſſals; 


| and it is declared, that, 7 conſequence of ſuch fal:, the land; 


muſt be reſigned for new infeftment to be granted to the vaſſal, 
the buyer of his own ſuperiority, which ſhall be good and 
valid, | 

It is therefore apparent from the act of parliament, that the 
Noble Lord, when he intended to take the advantage of this 
act of parliament, to create new votes in favours of his two 
friends, Mr Campbell and Mr Graham, has been extremely 
ill adviſed. He, no doubt, might have fairly and truly given 


| a vote to his vaſſal. Mr Porterfield, by diſponing to him his 


ſuperiority, in order to his being infeft, and thereby cauſing 


| him to become an immediate vaſſal of the crown ; but he had 


no power (though he uſed Mr Porterfield by way of an inter- 
mediate ſtep) to convey thoſe ſuperiorities which he poſſeſſed 
under the ſtrict fetters of an entail, to any other perſon. 
| Nay, one capital miſtake has been committed; for the law 
requires, (with the ſame breath it permits ſuch ſuperiorities to 
be fold to the vaſſal), that the ſuperiority ſo ſold ſhould be 
tully veſted by infeftment in 12 buyer, the vaſſal of the ſub- 
: ject- 
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. Ject-ſuperior ; which was nowiſe done in this caſe, as Mr Por- 
tcrfield never was infeft, nor the feudal right veſted in him, 
Conſequently, as Mr Campbell, claiming under Mr Porterfield, 
does not inſtruct, or, to ſpeak more properly, as the titles pro- 
duced do poſitively prove, that the requiſites of the a& of 
parliament were not complied with, Mr Campbell's right de- 
pending entirely upon this legal or ſtatutory conveyance to 
Mr Porterſield, maſt be null. 

But the reſpondent will beg leave to go one ſtep further, 
and humbly to contend, that as the act of parliament clear- 
ly allows the fale of the ſuperiorities ſingly ad hunc effedun, 
for the benefit of the public police of the nation, that vaſ. 
jals of ſubjects may be freed of their dependency, and be- 
come immediate vaſſals of the crown; ſuch vaſſals purchaſing 
their ſuperiority, may, if they pleaſe, take the benefit of the 
act, and carry it into execution, by purchaſing and holding 
their lands of the crown ; but they cannot, contrary to the 
true intent and meaning of the ſtatute, nominally purchaſe 
the ſuperiorities, and then convey theſe to another ſubject; 
which is no more than changing the name of the ſuperior, 
but nowiſe anſwering the intention of the law. 

Eſpecially where the vaſſal is poſſeſſed of an entailed eſtate, 
which is the caſe of Mr Porterfield. A vaſſal poſſeſſed in 
fee-ſimple, may alienate his property; but it would be a mere 
vaſion of the act of parliament, which, contrary to the common 
rules of law, introduced ſuch an alteration, with regard to pri- 
vate property, as to permit the ſuperiors in entailedeſtates to fell 
their ſuperiorities in a certain event, to alledge, that the vaſſal 
purchaſing his ſuperiority, and obliged to keep in his perſon 
the lands et dominium utile, may nevertheleſs in an hour after 
convey the ſuperiority away toa third perſon. This is vir- 
tually prohibited by the act of parliament, permitting only 
the ſale for a certain purpoſe ; and differences the caſe from 
purchaſes made by heirs of entail, upon the principles of the 
common law; for there they may proceed according to the 
common 


[OY 
common and received principtes of law ; but when they pur- 
chaſe a ſuperiori y in terms of the ſtatute, no third perſon, 


who mult fee the rights of their author, can ſafely purchale 


from them, becauſe ſuch purchaſe is directly in contradic- 
tion to the ſtatutory condition of their right. 

The reſpondent humbly hoping that he has ſaid ſufficient 
ad victoriam cauſe, ſhall but very ſhortly ſubmit two other 
objections to your Lordſhips. Firſt, That the charter which 
was afterwards aſſigned to Mr Campbelt and Mr Graham, be- 
ing granted by the crown to Mr Porterfield, contained a joint 
Reddendo for the whole lands; and therefore he had no power, 
by aſſigning away the precept, to ſplit or divide this right 
flowing from the crown without conſent, becauſe the crown 
giving a right to one vaſſal, that right ought not, to the preju- 
dice of to the granter, be fplit and divided into numberleſs par- 
cels. The vaſſal taking the charter of lands with one Red:lendo, 
agrees to hold them upon that right; and the crown, or ſu- 
perior, granting the charter in fuch form, ſtipulates that one 
vaſſal ſhould hold them, and pay the Reddendo contained in 
his rights. Your Lordſhips have determined, that, in place 
of one ſuperior, more different ſuperiors cannot be impoſed on 
the vaſſal holding by one charter, upon the fame principle, 
where there is one {ſingle Reddendo, different vaflals thould rot 
be impoſed upon the ſuperior. 

And, in the laſt place, as your Lordſhips have on fandry 
occaſions rectified abuſes committed by commiſſioners of ſup- 
ply in the dividing or proportioning the valued rent, it is 
fubmitted if a certificate, under the hands of two commiflion- 
ers and their clerk, is ſufficient, without production of the pro- 
ceedings of the commiſſioners, from which only it can ap- 
pear that the valuation is rightly aſcertained. If ſuch a cer- 
tificate is fufficient, then it is certain that the greateſt inequa- 
lity, or even iniquity, may be committed ; as any two commil- 
ſioners, even ſuch as were not preſent at making the diviſion, 
may, with their clerk, mnocently or ignorantly grant a ol 
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ficate which cannot be controled by the freeholders, whien 
the proccedings are not laid before them. 

It was upon theſe objections that the meeting refuſed to 
inrol Mr Campbell of Shawfield ; and it is humbly hoped that 
your Lordſhips will be of opinion that they acted juſtly ; and, 
as has been already noticed, the iame judgment falls to be 
pronounced with regard to Mr Graham younger of Gart- 
more, whoſe titles, with the alt eration only of names of the 
lands, are preciſely the ſame with thole of Mr Campbell of 
Shawtield, 

The reſpondent ſhall next proceed to conſider the qualiſi- 
cations of Mr Cunnynghame, writer to the ſignet, and doer for 
the Earl of Glencairn, who claimed to be inrolled upon the 
lands of Craigbeat and Kerſemeadow, as a five-pound land of old 
extent; and in order more clearly to ſhow your Lordſhips the 
inſufficiency of this claim, he muſt beg leave to ſtate the rights 
a little more particularly. 

It does appear, from the retour of the eſtate of Glencairn 
in the 1660, that the zer7e de Craigbeat et Kerſineadow were 
retoured to L. 5 of old extent. 

It further appears, that in the tailzie of the eſtate of Glen- 
cairn in the 1708, the lands of Craigbeat and Kerſemeadow 
are therein contained; and there is wow produced (for it was 
not Jaid before the freeholders at their Michaelmas court) a 
diſpoſition, by the Earl of Glencairn the maker of the entail, 
of the foreſaid lands of Craigbeat and Kerſemeadow, in fa 
vour of Mr John Cunniughame, his ſecond ſon, upon a nar— 
rative of love and favour. Whether ever Mr Cunninghame 
poſſeſſed this eſtate, the reſpondent has not accels to know ; 
he believes, from the aſpect of the deed, it was much in the 
ſituation of ſome of thoſe rights now produced; no ſubſtau- 
tial right of property, but only granted with a view to create 

a vote. Neither does it appear how or in what manner the 
— Lord Glencairn has poſſeſſed theſe lands. It is be- 


lieved, he always conſidered them as a part of his entailed 
eſtate, 


LJ 


eſtate, without regard to the diſpoſition to his younger bro- 
ther. | 

However, it is now inſiſted, That my Lord Glencairn 
« conveyed thoſe lands to Mr Cunnynghame, who obtained 
« decreet of adjudication againſt the Earl, as lawfully char- 
« ged to enter heir to his brother, the ſaid Mr John Cunning- 
« hame, and thereupon obtained a charter 6th of Auguſt. 
« 1756.” | 

15 the 24th of October 1757, the complainer executed 
diſpoſition of the ſaid lands, and of the precept in the charter, 
in favour of himſelf in liferent, and to the Karl of Glencairn, 
and his "heirs of ' tailzie ſucceeding in the lands and barony of 
Findlayſton, or his affignees, in fee, following, as your Lordſhips 
muſt at firſt view perceive, the ſame plan of creating a vote, 
without giving any ſubſtantial right. Upon the 8th of No- 
vember 1757, infeftment was expede in favour of Mr Cunnyng- 
hame and the Earl. | on | 

From this ſtate of the fact, one preliminary is certainly ne- 
ceſſary upon the part of Mr Cunnynghame, to ſhew to your 
Lrdſhips, where thoſe lands upon which he claims his vote 
lie: for he muſt connect and ſhow that he is in poſſeſſion, 
either in property or ſuperiority, of the lands of Craig- 
beat and Kerſemeadow, extending to a five-pound land of 
old extent. 8 | | 

So far as the reſpondent has hitherto learned, Mr Cunnyng- 
hame does not pretend to the dominium utile of the lands; nor 
can it be believed, whatever inclination there may have been to 
create votes in this county, that it was the intention of the 
Noble Lord to give the profit of theſe lands in liferent to Mr 
Cunnynghame. 

The reſpondent did indeed direct inquiry to be made, and 
is informed by his doer, that Mr Cunnynghame claims only 
© the ſaperiority ; and alledges, that the lands do lie in the 
„ pariſh of Kilmacolm, and were feued out to Mr Porter- 
field, who, by himſelf or vaſlals, poſſeſſes the ſame.” Until 
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a legal and judicial admiſſion is made by Mr Cunnynghame, 
where theſe lands of Craigbeat and Kerlemeadow lie, it may 
ſeem improper to enter into much argument: nevertheleſs, 
as the reſpondent is ſatisfied, that Mr Cunningham will adhere 
to the declaration made to his doer, he will beg leave to 
ſhew, that the lands upon which he now claims, are not tue: 
lands in the pariſh of Kilmacolm poſſeſſed by Mr Porter. 
field. | | 
For as the argument is now pled in the complaint, the five- 
pound land of Craigbeat belonged to the deceaſed Mr John- 
Cunninghame, and was in his hereditate jacente, till taken 
out of it by an adjudication in implement, at Mr Cunnyng- 
hame's inſtance againſt the Earl, as charged to enter heir to- 
his brother; and the charter is paſſed thereupon, Auguſt 6, 
1756. At this period, therefore, there was no pretence of 
right in the Earl of Glencairn to theſe lands of Craigbeat or 
Kerſemeadow. Nevertheleſs, in the month of February 1757, 
the Earl grants a precept of Clare conſtiat to Mr Porterfield 
of his forty-ſhilling lands of Little Craigbeat, and merk-land. 
of Kerſemeadow, lying in the pariſh of Kilmacolm; and this. 
precept was framed and executed by Alexander Cunnyng- 
hame, as doer for the Ear] of Glencairn, who, as was ex- 
tremely reaſonable, fell to be handſomly rewarded for his 
trouble; and on this Mr Porterfield was infeft on the 4th, 
and his ſejfin regiſtered 3oth May 1757. 

Is it poſſible then to believe, or will Mr. Cunnynghame 
venture to ſay, that he was making up erroneous titles to Mr 
Porterfield,. by adviſing the Noble Lord to grant, or Mr Por- 
ter field to accept of a precept of Clare conſtat, when he knew. that 
the Earl was not ſuperior ; nay, when he knew that the ſupe- 
riority was in his own perſon ? Mr Cunnynghame's ſkill and 
accuracy in buſineſs is too well known to ſuſpect this; there- 
fore it is evidence from himſelf, that theſe; are. not the 
lands in queſtion. 1 ut 10 dition 

In the next place, the deſcription of the lands does not 
agree. The lands, ſo far as the reſpondent has been informed, 
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conveyed to Mr Porterfield, are a forty-ſhilling land of Little 
Craigbeat, and a merk-land of Kerſe meadow ; ſo that this 
muſt be a feparate tenement from the lands of Craigbeat. It 
is well known to be a common diſtinction of tenements or 
parcels of ground in Scotland, into Merkle and Little; fo, if 
conjecture may be uſed, Little Crargbeat are in the poſſeſſion 
of Mr Porterfield, and Mer#le Craigbeat are the lands upon 
which Mr Cunnynghame pretends to vote, and it is incum- 
bent upon him to ſhow where they lie, 

But further, theſe lands conveyed to Mr Porterfield- are 
only a forty-fhilling land of Little Craigbeat of old extent, and a 
merk-land of Kerſemeadow ; fo that allowing even this erb- 
land to be brought into computation, it remains to be explained 
by Mr Cunnynghame, where the remainder of his five-pound- 
land of Craigbeat is to be found; for the old retour 1660 cannot 
be /plif. Unleſs he is truly ſuperior of the whole five-pound 
land of Craigbeat, his vote is inſufficient. 

And, laſtly, what ſeems to- render the inſufficiency of this 
vote apparent, is this, That, by Mr Porterfield's ancient- rights, 
the feu-duty of theſe lands is diſcharged for ever; and this diſ- 
charge is repeated in the Earl's precept of Clare to- Mr Boyd- 
Porterfield. Now, as the Earl entered Mr Porterfield, and 
Mr Cunnynghame expede that entry as the Earl's doer, and 
the feu-duty is thereby diſcharged for ever; it appears abſo- 
lutely impoſſible, that Mr Cunnynghame can truly be in 

ſſeſſion, ſo as to be intitled to be inrolled. 

If the facts material to this queſtion are denied, the re- 
ſpondent muſt have an opportunity of inſtructing them from 
the writings or deeds themſelves, which can be recovered; 
and therefore, upon the whole of this argument, it is incum- 
bent upon Mr Cunnynghame to ſatisfy your Lordſhips 
more particularly with regard to theſe lands of Craigbeat. 

At the. ſame time, the reſpondent does not depart from the 
other objections. 1970, That this was part of the entailed e- 
ſtate ; for the diſpoſition by the. late Earl to his ſecond. ſon 
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was not produced, and the meeting could only judge from what 
was laid before them. 

Far lels does he depart from the objection of the vote be- 
ing ablolately nominal and idtitious; but ſhall not repeat the 
reaſons, as they have been already ſtated to your Lordſhips, 
in couſidering the votes of Mr Campbell and Mr Graham; 
only ſhall add, that even this vote of Mr Cunnynghame's 
cooked up out of the eſtate of Glencairn, and a fourth vote of 
Mr Dalrymple of Orangetield, brother-in-law -to that Noble 
Lord, upon the very fame plan of a nominal liferent of a na- 
ked right of ſuperiority, which was alſo rejected by the free- 
holders, ſtrengthens the argument ; and evinces that the whole 
proceeds upon a very impoper and illegal foundation, a reſo- 
lution of creating nominal and fictitious votes out of the eſtate 
of a Noble Lord, in order to procure a majority in the elec- 
tion of a repreſentative in the houſe of Commons, contrary 
to the firſt conſtitutional principle, That a member of that houſe 
can only be clected by commoners truly intitled to a freehold: 
Whereas, if countenance is given to the ſcheme attempted in 
this caſe to be impoſed upon this county, it is a clear conſe- 
quence, that the eſtates of the peers in all the counties in 
Scotland may be ſplit into as many votes as poſſibly can be 
formed, either upon the od extent, or upon the valuation; 
and thereby the eſtate nowiſe patrimonially diminiſhed, or - 
in any view impaired ; the lands may be given off for a very 
{mall feu-duty, or even a blench-duty, ſuch nominal ſupe- 
riority ſecured in fee to the heirs of the eſtate. It is humbly 
hoped, that neither your Lordſhips, nor any other court of 
law, will ever approve of, or countenance ſuch devices, which 
are mere evaſions of the conſtitutional laws of this country, 
and will fall to be rejected upon that principle of equity, 
that no right can be ſupported; when it clearly appears to be 
only acover: Ubi aliud agitur, aliud ſimulate concipitur. 
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